UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT
SECURITY INSURANCE COMPANY OF :
HARTFORD, :
Plaintff,
VS : Civ. No. 3:01cv2198(PCD)

TRUSTMARK INSURANCE COMPANY, :
Defendant. :

RULING ON T1G INSURANCE COMPANY'SMOTION TO COMPEL

Third-party defendant TIG Insurance Company (“TIG”) movesto compe defendant’s
response to interrogatories. The motion is granted.

TIG served defendant with itsfirst fourteen numbered interrogatories. Defendant responded by
objecting to Interrogatory Eight through Fourteen asin excess of the twenty-five interrogatory limit of
Fep. R. Civ. P. 33(9).

Fep. R. Civ. P. 33(a) imposes a presumptive limit of twenty-five interrogatories. Although the
actua number of interrogatories served is less than the presumptive limit, defendant argues that
congderation of the discrete subparts of the fourteen interrogatories, as required by Fep. R. Civ. P.
33(a), resultsin a number wel in excess of twenty-five. A subpart is discrete and regarded as a
separate interrogatory when it islogicaly or factualy independent of the question posed by the basic
interrogatory. See Safeco of Am. v. Rawstron, 181 F.R.D. 441, 444-45 (C.D. Cal. 1998); Kendall
v. GES Exposition Servs., Inc., 174 F.R.D. 684, 685-87 (D. Nev. 1997). Or, stated differently, a
subpart isindependent and thus discrete when it is unnecessary to the understanding of a second
subpart. See Kendall, 174 F.R.D. at 686.

Defendant argues that Interrogatories One and Two both consist of two subparts by asking (1)




identify individuas involved in the gppointment of WEB as agent and (2) describe such individud’s
involvement. Suchisnot the case. A responseto Part (1) isimplicit in aresponse to Part (2), thusa
complete answer to the latter requires an answer to the former. The two subparts are not discrete and
may not be characterized as atotd of four interrogatories.

Defendant argues that Interrogatory Five condgsts of thirteen discrete subparts, specificaly
five subparts pertaining to the bass for five dlegations contained in a single paragraph of the complaint,
five subparts pertaining to the identification of documents pertaining to those five dlegations, one
subpart pertaining to other documents, one subpart pertaining to oral communications and one
paragraph pertaining to circumstances. The paragraph of the complaint at issue, Paragraph 3,
essentidly dleges the dements of acommon law fraud, which include (1) afase representation of fact
made to plaintiff, (2) known to be untrue, (3) offered to decelve and to induce reliance or action, and
(4) which injures plaintiff through such action or rdliance! See, e.g., Suez Equity Investors, L.P. v.
Toronto-Dominion Bank, 250 F.3d 87, 104 (2d Cir. 2001). Information as to the fourth element,
proof on injury, is not sought through the interrogatory.

Although the appropriate line between the excessvely broad and exceedingly narrow
interrogatory may be difficult to define, a angle interrogatory seeking evidence supporting dl ements
of aclam of fraud isoverly broad. Each dlement is discrete, and a scope of interrogatory defined by a
“common theme’ is not sufficiently expansive to include an entire claim, for if such were the case a party
could smply pose interrogatories requiring that the opposing party describe in detall dl evidence

supporting the allegationsin Count X. Under no theory would such an interrogatory be appropriate.

! Asindicated in prior rulings, this Court takes no position on choice of law in the present
case. Thereferenceto New York law isfor illugtrative purposes only.
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The interrogatory must therefore be read as three discrete subparts, one for each element as described
above, which seek information as to evidence, documentary or otherwise, supporting the particular
element. Asdescribed above, an interrogatory seeking an identification and a description are not
discrete subparts. Nor does the nature of the evidence require distinct interrogatories specifying
documentary or verba evidence. Interrogatory Fiveis therefore three separate interrogatories.

Defendant argues Interrogatory Six requests identification of two separate groups and isthus
two separate interrogatories. TIG concedes the same, thus Interrogatory Six istwo separate
interrogatories.

Defendant argues that Interrogatory Seven consists of five discrete subparts, specificaly (1)
specify why defendant believes that TIG fraudulently induced WEB or its agents to bind defendant or
U.S. Life Insurance Company through reinsurance agreementsin 1998, (2) state the basisfor such
belief, (3) identify documents providing evidentiary support for the dlegation, (4) identify verba
communications supporting the dlegation and (5) explain circumstances surrounding the alegations.
The interrogatory is limited to acts or omissons pertaining to why defendant believes TIG induced it to
enter into a specific agreement and thus fals within the ambit of the Advisory Committeg’ s note to Feb.
R. Civ. P. 33 that a“question asking about communications of a particular type should be trested asa
sngle interrogatory even though it requests that the time, place, persons present, and contents be stated
separately for each such communication.”  Interrogatory Seven isthus asingle interrogatory.

In light of the above, the number of interrogatories answered falsfar short of the twenty-five
permitted. As such was the only objection, defendant is hereby ordered to respond to the remaining
Interrogatories Eight through Fourteen.

TIG dso seeks an order compd ling responses on the interrogatories for which incomplete




answvers were provided. In response to Interrogatory 4, which sought the identity of “each individua
involved in the decison(s) whether or not Trustmark would assert aclam(s) againg WEB,” defendant
that “ Trustmark has never asserted any clams againgt WEB.” The response does not address the
question of whether the decison was made not to assert a clam and the identity of thus who made such
decison. Defendant is therefore ordered to supplement its response accordingly.

TIG further argues that defendant failed to provide the detalled information requested in
Interrogatories Five through Seven. Specificdly, TIG argues that defendant failed to provide details as
to verba communications and declined to provide information as to a 1998 agreement on grounds of
relevancy. Defendant does not address its relevancy objection in its memorandum in opposition, and as
such its objection isoverruled. Defendant further argues that it continues to investigete its dlegations
and acknowledges its duty to provide detalls as they become available. This Court will not presume
that its fallure to answer the interrogatories completely evinces more than alack of knowledge, and as
such defendant is reminded to further such information asit becomes available.

Findly, defendant argues that TIG falled to adhere to proceduresin seeking agood faith
resolution prior to filing the present maotion. It is not gpparent that TIG declined to engage in agood
fath effort to resolve the matter, and dthough it is gpparent that TIG referred to amemorandum in
support of its motion to compe when responding to defendant’ s argument as to the number of
interrogatories served, and in doing so may have jumped the gun, it is not apparent a resolution was
forthcoming. There was an obvious disagreement as to whether the fourteen interrogatories constituted
more or less than twenty-five interrogatories, with each party holding to its respective postion. It is not
goparent that aresponse by TIG identifying a specific number greater than fourteen but less than

twenty-five would have furthered aresolution. The maotion will therefore not be denied for falure to




seek agood faith resolution of the dispute prior to filing the present motion.

Third-Party TIG' s motion to compe! further interrogatory responses from Trustmark (Doc. No.
161) isgranted.

SO ORDERED.

Dated at New Haven, Connecticut, March , 2003.

Peter C. Dorsey
United States Didtrict Judge




